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Coart of Appeals of the District of Columbia. 


No. 2997. 

District of Columbia, Appellant, 

vs. 

Washington Terminal Company. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32899. 

District of Columbia, Plaintiff, 

vs. 

Washington Terminal Company, Defendant. 

United States of America, 

District of Columbia, ss: 

Re it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill to Enforce Payment of Taxes. 

Filed September 9, 1914. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 32899. 

District of Columbia, Plaintiff, 

vs. 

Washington Terminal Company, Defendant. 

To the Supreme Court of the District of Columbia: 

The petition of the District of Columbia respectfullv shows to the 
Court, 

1. That the plaintiff, District of Columbia, is a municipal cor¬ 
poration, created by Act of Congress, and is required by law, 
through its officers, to collect taxes on real and personal property 
1—2997a 



2 


DISTRICT OF COLUMBIA VS. 


for the support of its government, including the taxes hereinafter 
mentioned. 

2. That the defendant, Washington Terminal Company, is a 
corporation organized by authority of the Congress of the United 
States and incorporated in accordance with the provisions of the 
general incorporation Act of Congress for the District of Columbia 
relating to railroad companies, being Sections 618 to 676, both in¬ 
clusive. of the Revised Statutes relating to the District of Columbia. 

3. That by Act of Congress approved February 12, 1001. (31 
Stilt. < 74) in Section 1, thereof, it is provided: 

“That the Baltimore and Ohio Railroad Company, and the Ter¬ 
minal Company, incorporated, as provided in this Act.” (being the 
defendant), “he, and each of them is hereby empowered and 
2 authorized to locate, construct, maintain and operate new ter¬ 
minals and new lines of railroad, as in said Act provided, 
inference thereto lieing hereby made as a part of this petition.” 

And by Sections 0 and 10 of said Act it is provided: 

“Sec. 9. That the property occupied bv the Baltimore and Ohio 
Railroad Company, or by the proposed terminal company under 
authority of this Act. together with the improvements which may he 
put thereon, shall Ik? subject to tax by the District of Columbia,’ the 
same as other property in the District of Columbia: Provided, that 
no assessment, valuation, or tax shall he made or levied on the rail¬ 
road or terminals located, constructed or maintained under the au¬ 
thority of this Act, in excess of that which would or could he law¬ 
fully made. laid, or levied, if said railroad and terminals were so 
located, constructed, and maintained without the use of bridges, 
viaducts, retaining walls, and other structures necessary or properly 
employed to elevate the same as required bv this Act] it being the 
true intent and meaning hereof that the railroad and terminals 
hereby authorized shall be assessed and valued for purposes of taxa¬ 
tion and taxed on the same basis as if the same were not constructed 
and maintained by means of such bridges, viaducts, retaining walls 
and other structures. 

8ec. P>. That if, for the purpose of constructing and owning the 
terminals, viaduct, railroads, depots, stations, and other works au¬ 
thorized by this Act, or any part thereof, the Baltimore and Ohio 
Railroad Company shall deem it expedient or advisable that a ter¬ 
minal company in its interest be created and organized in the Dis- 
tiict of ( olumbia, the said Baltimore and Ohio Railroad Company 
or some person thereto authorized on its behalf by resolution of its 
president and directors, together with other persons not less than 
seven in number, of whom a majority shall l>e residents of the Dis¬ 
trict of Columbia, shall cause a certificate of incorporation to he exe¬ 
cuted and recorded in accordance with the provisions of the general 
incorporation Act of Congress for the District of Columbia relating 
to railroad companion, l)ein<* sections six hundred and eighteen to six 

• • » * six, both inclusive of the Revised Statutes re¬ 

lating to the District of Columbia, with such capital stock, not to ex¬ 
ceed five million dollars fully paid up. and under such corporate 
name as may be set forth in such certificate. The corporation so 
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formed shall he vested with all of the authority, rights, and priv¬ 
ileges granted by said general Act, but the Baltimore and Ohio 
Kailroad Company, or such persons as it may designate by resolu¬ 
tion of its president and directors, shall he entitled to subscribe for 
and hold all stock of said corporation without advertisement 
3 or allotment, as provided in said sections six hundred and 
twenty-one and six hundred and twenty-two of said Revised 
Statutes. Said corporation shall also l)e vested with and enjoy all 
the authorities, rights and privileges, herein granted, so far as the 
same are applicable to or exercisable in its undertaking as set forth 
in its said certificate of incorporation and it shall be l>ound by 
all the limitations and provisions of this Act. Said corporations 
shall have the further powers to contract with the Baltimore and 
Ohio Railroad Company for the use or operation of its railroad and 
works by the last named company, or for the lease of the same, on 
such terms as may he agreed upon between the two companies, and 
shall also have the right and power, exercisable at any time, to sell 
and convey all its railroad, works, and property, to the said Balti¬ 
more and Ohio Railroad Company in consideration of the latter com¬ 
pany assuming all its debts and liabilities and agreeing to repay to 
every stockholder the amount of money actually paid in the stock 
held hv him. 

On the execution, delivery and recording of the deed of convey¬ 
ance, pursuant to, and in consummation of such sale, the said ter¬ 
minal company shall ipso facto he dissolved and its corporate exist¬ 
ence shall cease. 

In the event, however, that the said terminal company shall not 
be organized under the provisions of this Act then the privileges, 
powers and duties herein conferred and imposed shall devolve exclu¬ 
sively upon the Baltimore and Ohio Railroad Company . 1 

The said Act also provided by Section 8 thereof that for con¬ 
veyance by the Baltimore and Ohio Railroad to the I nited States 
of all its estates, right and title and interest in the lands included 
within the limits of the roadway or right of way of the Washington 
Branch Railroad of said Company from the \\ est line of Second 
Street to Winthrop Heights Station and of the Metropolitan Branch 
for the continuation of Third Street from O Street South to New 
York Avenue, of even width as North Q Street, and in consideration 
thereof and the large expenditures for new terminals, viaducts, and 
connecting railroad, as required by said Act to avoid all grade cross¬ 
ings. the sum of $1,500.000, was appropriated to he paid said Rail¬ 
road Companv. and was paid to it. 

3. That subsequent to the above mentioned Act of Febru- 
4 arv 12, 1901, Congress, by Act approved February 28, 1903, 
(32 Stat. 910) provided for a union railroad station in the 

District of Columbia, as follows: . 

“Sec. 2. That the main passenger station and terminals for the 
accommodation of the passenger traffic of both the Baltimore and 
Ohio Railroad Companv and the Philadelphia, Baltimore and Wash¬ 
ington Railroad Company, and the passenger traffic of such other 
companies as mav be moved over the railroads of either of said two 



4 


DISTRICT OF COLUMBIA VS. 


companies, as provided in section eleven, shall t>e constructed by said 
terminal company within the area described as follows, namely: 

Beginning on the north side of Massachusetts Avenue at a' dis¬ 
tance of three hundred feet northwest from the west side of Dela¬ 
ware Avenue, measured at right angles thereto: thence by a line 
parallel with Delaware Avenue and three hundred feet therefrom 
northeastwardly to a point in the south line of I Street northeast: 
thence by a straight line northeastwardly to a point in the intersection 
of the west line of Delaware Avenue with Ihe south line of L.Street, 
northeast, thence eastward 1 v along the south line of L Street, north¬ 
east, to a point in the intersection with the West line of Second 
Sreet, northeast, to a point about eighty feet north of the north line 
of II Street, northeast; thence by a line parallel with and distant 
three hundred feet measured at right angles thereto eastward ly from 
the east line of Delaware Avenue, southwestward 1 y to a point in the 
north line of Massachusetts Avenue to the point of l>eginning. 

The terminal station contemplated bv this Act shall cost not less 
than four million dollars and shall l>e monumental in character and 
the plans thereof shall he subject to the approval of the Commis¬ 
sioners of the District of Columbia. 


And for the purposes of said passenger station and terminal said 
terminal company is fully authorized and empowered to acquire, 
take and use all of the lands and property lying within said area or 
so much thereof, as it may deem nesessary: Provided, that on the 
westerly side of said railway station sufficient land for a street not 
less than forty feet in width shall be dedicated to the District of 

Columbia by the said railroad companies and said terminal com¬ 
pany.” 


I nder Section 3, the defendant was permitted to occupv a part of 
Delaware Avenue, to wit: 

“That the viaduct leading northwardly from the passenger station 
and terminal between the south side of L Street, and the north side 
of M Street, may occupy so much of the bed of Delaware Avenue as 
lies west of a line drawn parallel with the east building line 
o of said Avenue and forty feet westwardly therefrom.” 

By Section 6 of the said Act it is provided: 

“Sec. 6. That the property owned or occupied bv the terminal 
company, or by the Philadelphia, Baltimore and Washington Rail¬ 
road Company, or b\ the Baltimore and Ohio Railroad Companv 
under authority of this Act, or otherwise, together with the im¬ 
provements that may be put thereon, shall be subject to taxation 
in the District of Columbia in the same manner and to the same 
extent as other property in the District, and all tracks and sidings 
shall be taxed as real estate; Provided, That no assessment, valuation 
or tax shall he made, laid, or levied on the stations, terminals, and 
lines of railroad located, constructed, or maintained, under the au¬ 
thority ol this Act in excess of that which would or could lie lawfully 
made laid or le\icd, il said stations, terminals and lines or railroad 
"eie located, constructed, and maintained without the use of bridges, 
tunnels, viaducts, retaining walls, or other structures necessary" or 
properly employed to elevate or to depress the same as required by 
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this Act; it being the true intent and meaning hereof that the lines 
of railroad and terminals hereby authorized shall be assessed and 
valued for the purpose of taxation and taxed on the same basis as 
if the same were not constructed and maintained by means of such 
bridges, tunnels, viaducts, retaining walls and other structures: 
Provided, that such portions of the terminal structure or viaduct as 
may be constructed and used for storage or like commercial purpose 
shall be subject to taxation in the same manner as other property in 
the District of Columbia.’’ 

5. That the pioperty described in said Sections 2 and 3 above set 
forth, is property occupied by the defendant, within the purview of 
said Section 6, upon which the defendant is required to pay taxes, 
but the said defendant has refused, and does still refuse to pay the 
taxes thereon; that taxes on the said property are due and unpaid for 
the years in the following amounts: 


1910— For the occupation of streets and alleys now 

within the area occupied by the defendant as 
a railroad station and right of way, amount 

to date of sale. $12,123.67 

“ For the occupation of Delaware Avenue, now 
within the area occupied by the defendant as 
a railroad station and right of way. 1,275.13 

6 

1911— For the occupation of street- and alleys now within 

the area occupied by the defendant as a rail¬ 
road station and right of way. 13,776.33 

“ For the occupation of Delaware Avenue now 
within the area occupied by the defendant as a 
railroad station and right of way. 1,448.44 

1912— For the occupation of streets and alleys now 

within the area occupied by the defendant as 

a railroad station and right of way. 12,123.67 

“ For the occupation of Delaware Avenue now 
within the area occupied by the defendant as 
a railroad station and right of. 1,275.13 


1913—For the occupation of streets and Delaware 
Avenue now within the area occupied by the 
defendant as a railroad station and right of 
way .. 12,179.81 

A plat of the property occupied by the defendant is filed herewith 
showing the streets and alleys occupied by the defendant, and the 
dimensions and areas thereof. Said plat is marked “D. C. Exhibit 
No. 1, and prayed to be read as part hereof. 

6. Further, "complainant shows to the Court that the statutory 
remedies for the collection of taxes have proven entirely futile for 
the collection of the taxes so due by the defendant; that the com¬ 
plainant has advertised the said property for sale for failure to pay 
the said taxes, as provided by law, and the said property has been 
bought in by the said District, pursuant to law, because of the lack 
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of other purchasers or bidders, and is now held by the plaintiff with 
the right to sell the said property either at public or private sale, but 
no one can he found who is willing to buy the same, and the plain¬ 
tiff is advised that it has no remedy in a court of law, wherefore it 
is remediless, unless this Court will, by equitable interference, assist 
the complainant in its effort to collect said taxes. 

7 Prayers. 


Wherefore, the complainant prays: 

1. That a writ of subpoena may issue from this Honorable Court, 
directed to the defendant, commanding him to appear herein and 
answer the exigencies of this bill. 

2. That this Honorable Court will bv its decree declare that the 
said taxes set forth in this bill are justly due and owing to the com¬ 
plainant from the defendant, and require the defendant, its officers 
and agents to pay the same to the complainant and to adjudge and 
decree that the defendant, its officers and agents be held in contempt 
of Court if they refuse to obey such decree. 

3. That upon the rendering of a decree in favor of the complain¬ 
ant as above prayed that it have an execution as at law for the en¬ 
forcement of the said decree. 

4. For such other and further relief as may be proper in the 
premises. 

F. L. SIDDONS, 

CHESTER HARDING, 
Commissioners of the D. C. 


CONRAD II. SYME, 

Attorney for Complainant. 


District of Columbia, ss: 

Frederick L. Siddons and Chester Harding, being first duly sworn, 
depose and say that they are the Commissioners of the District of 
Columbia and have read the foregoing petition by them subscribed 
and know the contents thereof; that the facts therein stated as upon 
personal knowledge are true and those stated as upon in- 
8 formation and belief they l>elieve to he true. 

F. L. SIDDONS. 

CHESTER HARDING. 

Subscribed and sworn to l>efore me this 2d day of September, 
A. D. 1914. 

[seal.] WILLIAM TINDALL, 

Notary Public, D. C. 

Motion to Dismiss Bill of Complaint. 

Filed October 12, 1914. 

******* 

Now comes the defendant, the Washington Terminal Company, 
and moves the court to dismiss the bill of complaint in the above- 
entitled cause for the following reasons: 
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1. Because there is no provision of law authorizing the District of 
Columbia to bring suit in the Supreme Court of the District of Co¬ 
lumbia to enforce the payment of taxes assessed against property in 
the District of Columbia by the rendition of a personal judgment 
therefor, either against the owner of said property or any other per¬ 
son using or occupying same, and the court is therefore without 
jurisdiction of said suit. 

2. Because the Supreme Court of the District of Columbia, sitting 
as an Equity Court, has no jurisdiction to hear and determine the 
cause of action set out in the bill of complaint, and grant the relief 
prayed therein. 

3. Because there is no authority in law for the levy of 
9 taxes by the plaintiff upon the property of the United States 
within the District of Columbia, or to enforce the collection 
thereof from this defendant, even though said property may l>e used 
by this defendant for quasi public purposes. 

1 4. Because the taxing laws of the District of Columbia require 
that all taxes shall be levied in the name of the owner, or trustee or 
trustees of the owner, of the property assessed, and there is no pro¬ 
vision of law requiring this defendant to pay taxes upon the prop¬ 
erty of the United States mentioned and described in the bill of com¬ 
plaint. 

5. And for other reasons apparent upon the face of said bill of 
complaint. 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Defendant. 


Opinion. 

Filed July 7, 1916. 

******* 

The bill does not state a cause of action and should be dismissed. 
Give two days’ notice of settlement of decree. 

By the Court: 

WALTER I. McCOY, Justice. 


10 Decree Dismissing Bill of Complaint. 

Filed July 11, 1916. 

******* 

This cause coming on for hearing on the bill of complaint and 
motion of the defendant to dismiss said cause for the reasons set 
forth therein, and the court having heard argument and duly con¬ 
sidered said motion, and being of the opinion that said bill does not 
state a cause of action and should be dismissed, it is thereupon this 

11th day of July, 1916, . . 

Adjudged, ordered and decreed that the bill of complaint in the 
above-entitled cause be and it is dismissed with costs. 

WALTER I. McCOY, Justice . 
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From the above decree the plaintiff notes an appeal in open court. 

WALTER I. McCOY, Justice. 

Assignment of Errors. 

Filed July 19, 1916. 

* * * * * * * 

Now conies the plaintiff in the above entitled cause, by its attor¬ 
neys, and assigns for error the action of the Court,— 

11 1. In sustaining the motion to dismiss the bill. 

2. In holding that the hill did not state a cause of action. 

3. In holding that a bill in equity would not lie to compel the 
payment of taxes where statutory methods proved unavailing. 

C. II. SYME, 

F. H. S., 

F. 11. STEPHENS, 
Attorneys for the Plaintiff. 

Designation of Record. 

Filed Julv 19, 1916. 

%i * 

******* 

The Clerk, in making up the record on appeal in this case, will 
include the following: 

1. Pleadings. 

2. Motion to dismiss. 

3. Decree dismissing bill. 

4. Appeal in open court, 
o. Assignments of Error. 

6. This designation. 

C. H. SYME, 

F. H. a, 

F. H. STEPHENS, 
Attorneys for Plaintiff. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing j>ages numbered from 1 to 11, 
both inclusive, to he a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32899 in Equity, wherein Dis¬ 
trict of Columbia is Plaintiff and Washington Terminal Company 
is Defendant, as the same remains upon the files and of record in said 
Court. 
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In testimony whereof, I hereunto subscribe my name and ailix 
the seal of said Court, at the City of Washington, in said District, this 
3rd day of August, 1910. 

[Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Clerk, 

Bv ALF G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2997. District of Columbia, appellant, vs. Washington Terminal 
Company. Court of Appeals, District of Columbia. Filed Aug. 4, 
1910. Henry W. Hodges, clerk. 
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IN THE 


^onrl of ^nh, Jiatrid of ^olmnbia 


October Term, 1916. 


No. 2997. 


DISTRICT OF COLUMBIA, a Municipal Corporation, 

Appellant, 

V8. 

WASHINGTON TERMINAL COMPANY, a Corporation, 


BRIEF FOR APPELLANT. 


This is a bill in equity filed by the District of Columbia 
against the Washington Terminal Company to compel the 
collection of taxes under the acts of Congress providing for 
the creation of the Union Station set out in the bill. The 
Washington Terminal Company acquired a strip of terri¬ 
tory north of Massachusetts avenue, now occupied as a 
terminal station and yard, which, previous to the occupation, 
consisted of private property which the company was re¬ 
quired to take by condemnation or purchase, and property 
at that time consisting of streets, avenues, and alleys. Upon 



all of this property the company under the statutes was re¬ 
quired to pay taxes. The company paid taxes upon the pri¬ 
vate property acquired by it, but has refused to pay taxes 
upon the highways, streets, avenues, and alleys which were 
closed to public travel and which are now under the exclusive 
control and in the exclusive use of the company. 

This bill was brought to enforce the taxes that levy upon 
such public property given over to the control of the termi¬ 
nal company. A motion to dismiss was interposed, and that 
motion was granted. 1 he case is here on appeal from the 
decree dismissing the bill. 

Assignment of Errors. 

Now comes the plaintiff in the above-entitled cause, by 
its attorneys, and assigns for error the action of the court— 

1. In sustaining the motion to dismiss the bill. 

-• In holding that the bill did not state a cause of action. 

d. In holding that a bill in equity would not lie to compel 
the payment of taxes where statutory methods proved un¬ 
availing. 

ARGUMENT. 


The Statutory Remedy. 

\ 

The remedy given by the statute, the act of July 1, 1902, 
d2 Stats., page 017, is by sale of property to enforce the lien 
accorded by the statutes. In case no bidders can be found to 
purchase, the property is to l>e considered as bid in by the 
District of Columbia, which, if the property be not redeemed 
within two years, has the power to sell the same either at 
public or private sale to satisfy the taxes. The District has 
no power to enter into possession or to make any use of the 
property. 
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In the present ease the District was unable to find a pur¬ 
chaser for this property at the annual tax sale. No person 
could l>e found who was willing to invest his money in this 
property, as he knew he would he facing litigation with a 
rich and powerful corporation. Therefore, under the statute, 
the District of Columbia became the purchaser with power 
to sell at public or private stile to satisfy the taxes, but has 
l>een unable to sell. 


II. 


Remedy at Law. 

The authorities are generally in accord upon a proposition 
that where a statutory remedy is provided, there cannot lie 
a resort to a court at common law for the enforcement of the 
tax. 1 Cooley on Taxation, 17-18-10; 2 Cooley on Taxation, 
830; Burroughs on Taxation, page 4 and page 253, section 
105; 4 Dillon on Municipal Corporations, section 1414; 
Tieldeman on Municipal Corporations, section 282, pages 
547-0; 27 English & American Encyclopedia, 782, 784-5. 

This rule is based upon the theory that a tax is not a 
personal obligation, and therefore no action will lie for its 
recovery. The Supreme Court, in Lane Co. vs. Oregon, 7 
Wallace, pages 71-70, held that a debt did not include taxes 
imposed by legislative authority. See also 0 L. R. A., 60; 
57 L. R. A., 150; 51 L. R. A., 002; 0 L. R. A., N. S., 004. 

Destv, in his work on taxation, expresses the contrary view; 
2 Destv, 700; see also 11 L. R. A., 817; 10 L. R. A., 485. 

It is believed, however, that the rule first stated is sup¬ 
ported by an overwhelming weight of authoritv. 
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III. 


The Jurisdiction of Equity to Enforce the Collection of 

Taxes. 


In 27 American & English Encyclopedia, page 783, it is 
stated, under the title “statutory remedy excluded “And 
in rare instances an inadequate statutory remedy may be 
supplemented by common law or equity.” 

In 37 Cyc., page 1233, under the title of “Whether 
Statutory Remedies Exclusive **: 

“Tt is generally held that where a statute provides 
a remedy for the collection of hixes in given circum¬ 
stances, that remedy must he pursued to the exclusion 
of all others based on general principles of law, ex¬ 
cept in cases where the statutory remedy is inade¬ 
quate in the particular case or has been exhausted 
without satisfaction.” 


Counsel have examined the cases referred to, and cannot 
say that they satisfactorily establish the rule announced in 
the text. In most of the cases cited the statute had expressly 
provided tor the enforcement of a lien by resort to equity 
proceedings where a lien was given by the statute and no 
method provided for its enforcement. The court did say in 
State vs. Duncan, 3 Lea (Tenn.), <>70, where an act of 1875 
provided for the enforcement of a tax lien in the same man¬ 
ner as from hixes— 


‘And previous to that time a court of chancery 
could hardly have refused to entertain jurisdiction. 
Such jurisdiction would have leen inherent,” 

Page 688; also Edgefield vs. Erien, 3 C. H. R., 
673. 


In the case of Mender’s Succession, 11 L. R. A., 817, the 
court said, page 820, quoting from State vs. Meyer, 41 La. 
Annual, 439: 




“If it were true that the Shite has no mode of 
collecting taxes except by seizure and sale of the prop¬ 
erty assessed, it is no less true that she has absolute 
right to enforce their payment in that mode. 

“If the exercise of this right is illegally thwarted 
and obstructed by the delinquent tax debtor, she is 
clearly entitled to some remedy for such a wrong, and 
it would be passing strange if her own courts which 
she so jealously holds open to every citizen for the 
vindication of all legal rights should be hermetically 
sealed against herself alone.” 

IV. 

Are the remedies found in the general statutes relating to 
the collection of taxes available? 

It will l>e noticed that the language of the statutes relat¬ 
ing to this matter simply imposes the usual tax. In the act of 
1001, section 9, “shall be subject to tax by the District of 
Columbia, the same as other property.” In the act of 1903, 
section G, “shall be subject to taxation in the District of 
Columbia in the same manner and to the same extent as 
other property in the District,” &c. Also, “shall be subject 
to taxation in the same manner as other property.” 

There is here no reference to any method of collection 
nor to any statute authorizing collection. Merely the imposi¬ 
tion of a tax “in the same manner and to the same extent” 
«as other taxes are imposed. 

In IT Sutherland on Statutory Construction, section 407, 
it is said that laws providing for the collection of taxes “in 
the same manner as general taxes” do not adopt the pen¬ 
alty provided for in the general laws for non-payment. See 
also, Jackson vs. Snyder, 193 Mich., 325; 53 N. W., 359; 
Murphy vs. People, 120 Ill., 234; 11 N. E., 202. 

If the court should be of the opinion, after a consideration 
of the provisions of the statutes, that no mode of collection is 



provided for then the resort to a court of equity was entirely 
proper under the peculiar circumstances. 

It seems to have l>een the impression of Congress that, the 
tax having been imposed, the Terminal Company would pay 

no mode for the drastic collec¬ 
tion of the tax was necessary to l>e provided. This view is 
emphasized by the consideration ot the subject from another 
angle. 

V. 

Was the land taxed, avenues and streets, subject to sale? 

I he streets, avenues, and alleys closed for the use of the 
Terminal Company were the property of the United States 
and, prior to their occupation bv the defendant, were not the 
subject of taxation. Uj>on their occupation and use by the 
* became subject to taxation as other property, 
under the terms of the statutes; but the title is still in the 
l nited States. This did not mean that they should become 
the subject of sale for delinquent taxes. If it did then the 
anomalous situation would arise of the property of the United 
States becoming subject to a tax sale, because of delinquent 
taxes, and a good title, possibly, passing into the hands of 
strangers. This situation raises the possibility of an occupa¬ 
tion by the purchaser at a tax sale of the property so sold 
and a consequent annulment of the whole purpose of Con¬ 
gress in giving over this property to the defendant for use as 
a railroad terminal. Can the court construe the statutes in 
such a manner as to permit these eventualities, especially 
when such a construction arises purely out of the inference, 
and it is an inference merely, that Congress contemplated the 
usual methods of collection? 

Is it not the saner construction that Congress omitted, 
because of the very peculiar circumstances, any method for 
collection ? 











I 

The resort to a court of equity to enforce a lien given by 
the statute cannot l>e questioned. 

Resj)ectfully submitted, 

CONRAD H. SYME, 

FRANCIS H. STEPHENS, 

Attorneys for Appellant. 
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IN THE 


^onrt of ^pjjeals, ||istrict of ^olumbia. 


OCTOBER TERM, 1916. 


No. 2997. 


DISTRICT OF COLUMBIA, Appellant 


VS. 


WASHINGTON TERMINAL COMPANY 


BRIEF ON BEHALF OF APPELLEE. 


Statement. 

This suit was begun by bill in equity filed by appellant 
agamst the appellee, Washington Terminal Company to 
obtain a personal decree against said appellee for the amount 
of ceitam taxes assessed by the District authorities upon the 
bed of such of the streets, avenues, and alleys as are con¬ 
tained within the area specifically set aside by Congress by 
mete, and bounds, and upon which the Washington Ter- 

mina Company was required by law to construct a ter- 
niinal station and viaduct. 

Is 



0 


The bill not only seeks a personal decree for the taxes 
so assessed, but prays for an order of contempt against the 
officers and agents of the appellee if they should refuse to 
ol>ey such decree. It also prays that the appellant might 
have execution as at law for the enforcement of such decree. 

The extraordinary relief prayed for in this bill is based 
solely u|mjii the claim that the statutory remedies provided 
for the collection of taxes “have proven entirely futile,” the 
bill alleging that the appellant has advertised the property’ 
for sale for failure to pay the taxes, as provided by law, and 
it was bought in by the District l>ecause of lack of other pur¬ 
chasers or bidders, and i- now held by the District, with 
• the right to sell and convey the same, either at public or 
private sale, but that no one has been found who was willing 
to purchase same from the District. 

To this bill of complaint the appellee interposed a mo¬ 
tion to dismiss for the reasons set forth in said motion (Rec.. 
pp. (> and 7), which motion, after argument by counsel and 

, t h c court, was granted, and the bill dis¬ 
missed (Rec., p. 7). 


ARGUMENT. 

I. 

There Is Xo Provision of Lair Authorizing the District of 
Columbia to Trine/ Suit to Enforce the Payment of Taxes 
Assessed against Property by the Hendition of a Personal 
Judgment against the 0truer Thereof or any Other Person 
Using or Occupying Same. 


It will l>e noted that this suit does not concern the assess¬ 
ment or collection of taxes upon the private property 
within the terminal area, purchased or condemned by the 
Terminal Company under authority of law, it being ad¬ 
mitted that all such taxes have been duly and promptly 




paid, but is an attempt to require the appellee to pay taxes 
which have been assessed by appellant, upon those portions 
of the streets, avenues, and alleys within the terminal area 
which were closed by act of Congress and dedicated to be 
used in forwarding a great public improvement and making 
possible the construction of a union station “monumental 
in character,” as required by the law. The title to the streets, 
avenues, and alleys thus included within the terminal area 
specifically set aside by the law of course remains in the 
United States for the benefit of the public, and the use 
thereof would be immediately restored to the public upon the 
removal or abandonment of said terminals and station. 

It is claimed by appellant that this attempt to levy general 
taxes upon the property of the United States, dedicated to the 
use of a quasi-public corporation, incorporated for the pur¬ 
pose of providing a great public improvement for the use 
and convenience of the traveling public, and to require the 
Terminal Company to pay the taxes so levied as a personal 
debt or obligation is based upon the provisions of section (5 
of the act of Congress approved February 28, 1003, entitled 
“An act to provide for a union railroad station in the Dis¬ 
trict of Columbia, and for other purjjoses” (32 Stat., 900). 

Section 2 of that act describes by metes and bounds the 
area within which the Terminal Company shall construct 
the union station and terminals; that said station shall cost 
not less than four million dollars, and shall be monumental 
in character, and for the purposes of said passenger station 
the Terminal Company was fully authorized and empowered 
to acquire, take, and use all lands and property lying within 
said area, or so much thereof as it might deem necessary, 
provided that it should acquire and dedicate to the District 
of Columbia a street not less than forty feet in width, run¬ 
ning along the westerly side of said railroad station. 

Section 5 of said act provided for the closing of certain 
streets and avenues within said area for the accomplish¬ 
ment of the purposes of said act, but this closing of streets 



and avenues was not to he accomplished until the appellee, 
or the two railroad companies uniting to construct said ter¬ 
minals, should, either by condemnation or purchase, acquire 
all of the privately owned property abutting on the streets or 
a\onues, or portions thereof, provided to l>e closed by said 
act. 

Section <> of said act is the section of the law relied upon 
by appellant for authority in levying taxes upon the property 
of the United States comprised within the closed streets and 
avenues, and as containing the right to require the appellee 
to pay the same as an ordinary debt. 

Section 0 is as follows: 

‘‘Sec. t>. That the property owned or occupied by 
the Terminal Company, or bv the Philadelphia, Bal¬ 
timore and \\ ashington Railroad Company, or bv the 
Baltimore and Ohio Railroad Company under au¬ 
thority of thb act, or otherwise, together with the im¬ 
provement'* that may be put thereon, shall be subject 
to taxation in the District of Columbia in the same 
manner and to the same extent as other property in 
the District, and all tracks and sidings shall l»e taxed 
as real estate: Provided . That no assessment, valua¬ 
tion. or tax shall be made. laid, or levied on the sta¬ 
tions. terminals and lines of railroad located, con- 
• structed or maintained under the authority of this 
act in excess of that which would or could l>e law¬ 
fully made. laid, or levied if said stations, terminals, 
and lines of railroad were located, constructed, and 
maintained without the use of bridges, tunnels, via¬ 
ducts. retaining walls, or other structures necessary or 
properly employed to elevate or to depress the same 
as required by this act : it being the true intent and 
meaning hereof that the lines of railroad and ter¬ 
minals hereby authorized shall be assessed and valued 
for the purpose of taxation and taxed on the same 
basis as if the same were not constructed and main- 
* ' , means of such bridges, tunnels, viaducts, 
retaining walls, and other structures: Provided , That 
such portions of the terminal structure or viaduct as 
may be constructed and used for storage or like com- 



mercial purpose shall be subject to taxation in the 
same manner as other property in the District of 
Columbia.” 


It will be noted that this section does not specifically men¬ 
tion for purposes of taxation the portions of the streets, 
avenues or alleys included within the area set aside for ter¬ 
minal purjxises under section 2 of the act, and if we read the 
clause “that the property owned or occupied by the Ter¬ 
minal Company,” &c., with the provisos contained in the 
same section, it will clearly appear that said clause intended 
to refer not to the portions of public streets, avenues, and 
alleys included within the terminal area, but only to such 
I portions of the lots and squares which were owned and ac¬ 
quired hv the Terminal Company by purchase or condemna¬ 
tion, and which were subject to taxation “in the same man¬ 
ner and to the same extent as other property in the District 
of Columbia” before the appropriation of said property to 
shit ion and terminal purj>oses. 

The first proviso of said section is to the effect that no 
assessment or taxes shall be levied on the stations, terminals, 
and lines of railroad constructed under authority of said 
act in excess of that which would or could he lawfully levied 
if the stations, terminals, and lines of railroad were con¬ 
structed at grade and without the use of bridges, tunnels, 
viaducts, retaining walls, or other structures necessary to 
elevate or depress the same, thus clearly indicating an inten¬ 
tion to tax only such property as would he taxable under 
existing law if all the tracks were at grade. It might just 
as well be contended that the street railroads operating their 
cars through the streets of the city of Washington could 1*3 
required to pay general taxes assessed and based upon the 
area of the streets upon which their tracks are laid as to claim 
that the provisions of section 6 of the act above referred to 
intended to impose, and did impose, upon the appellee the 
burden of paying taxes upon streets and avenues included 
within the terminal area. 




Appellant seeks a construction of this section so broad 
as to admit of liability on the part of any tenant or other 
casual occupant of property under license to the payment 
of the general taxes levied thereon, and to permit of the 
entry of |>ersonal judgment against him or them should the 
taxes not lx? paid. 

Furthermore, it is urged that the only property intended 
to Ik? taxed by this section was the privately owned property, 
and not the public streets and avenues, l>ecause the section 
says that the property shall Ik? subject to taxation “in the 
same manner and to the same extent as other property in 
the District ” 

There is no law in the District of Columbia, nor was there 
any at the time of the passage of the act of 1003, which au¬ 
thorized the assessment and levy of taxes on property of thp 
United States or the District of Columbia, such as the streets, 
avenues, and alleys. As a matter of fact, under the Organic 
Act of June 11. 1878. the property of the United States and 
of the District of Columbia was expressly exempted from 
taxation. ITow, then, can it be successfully contended that 
tfie general language of section (> of the act of 1903. to the 
effect that the property owned or occupied by the Terminal 
Company “shall l>e subject to taxation in the District of Co¬ 
lumbia in the same manner and to the same extent as other 
property in the District.” gives any authority to the appel¬ 
lant. to tax property which had never theretofore been sul>- 
ject to taxation, and which, in effect, had l>een dedicated bv 
the act of Congress to public uses? 

Appellant has conceded by its bill of complaint that its 
right to advertise and sell this property, and to buy in this 
property of the United States because not bid for by any one 

else, is conferred bv the general tax laws of the District of 

• * 

Columbia relating to the levy and collection of taxes on the 
private property of citizens of the District of Columbia, be¬ 
cause its whole proceeding looking to the levy and collection 
of the taxes sued for is based upon the provisions of the gen- 





eral tax law in force in the District of Columbia of July 1, 
1002. It must l>e conceded that this act does not give the 
District of Columbia any authority to tax or sell the property 
of the United States, and perhaps its failure to obtain a 
purchaser at said sale was due to the fact that it could find 
no one willing to engage in litigation with the United States, 
which is somewhat richer and more powerful even than the 
Terminal Company. 

That the attempted levy of taxes was illegal and void for 
other reasons is apparent from the record. The taxes sought 
to bo recovered were assessed on Government property, but 
in the name of the \\ ashington Terminal Company, whereas 
the law of this District, since the act of March 3, 1883, 22 
Stats., 568, and again re-enacted in the act of August 14, 
1894, 28 Stats., 282, provides that all real property in the 
District of Columbia shall be assessed in the name of the 
owner, or trustee or trustees of the owner thereof, and the 
failure to comply with such statutory authority has always 
l>een held to render the assessment irregular and void, and 
invalidates all subsequent proceedings had thereon, including 
sale and the issuance of a tax deed to the purchaser. (See 
Kann vs. King, 25 App. D. C., 182.) Perhaps this was 
another reason why the appellant was unable to find a person 
willing to purchase the Government’s property at tax sale. 


II. 

There Is No Authority of Low Authorizing the Filing of a 
Suit in Equity by the District to Enforce the Payment of 
Tcures Assessed against Real Estate. 

Appellant, under the second head of its argument (P»rief, 
p. 3), concedes that there is no authority for resort to a court 
of law for the enforcement of a tax where the taxing statute 
provides a method for collection, and the argument is made 
that because the taxing statute of the District of Columbia 




has provided a method for enforcing the collection of taxes 
which is inadequate and insufficient in this ease that, there¬ 
fore. a court of equity has jurisdiction to enter a personal 
judgment for the payment of the amount assessed as taxes, 
enforcible either by contempt proceedings or by the issuance 
of an execution as at law. 

We submit that, in the absence of some statute expressly 
authorizing such a proceeding, clearly the courts of equity 
are without jurisdiction, unless it can be claimed that the tax. 
when assessed, is a lien upon the real estate upon which it is 
levied, which lien is authorized to l»e enforced bv hill in 
equity in addition to tile method provided by the taxing stat¬ 
ute: or else that the tax. when assessed. l»ecomes a personal 
debt, enforcil le against the owner or occupier of the land on 
which the tax i> levied, and which debt can l k? enforced by a 
bill in the nature of a creditor’s suit. 

There is no statute in the District of Columbia authorizing 
the institution of a suit to enforce payment of taxes on real 
estate. The act of Congress of February 28, 1898, 80 Stats., 
2o2, relating to the assessment and collection of taxes is the 
biisis of all taxing authority in the District at this time,‘and 
superseded all prior legislation on the subject of the method 
of proceeding for the collection of taxa* and making tax 
sales of property of delinquent taxpayers. 

Ex liel. Bride rs. Macfarland, 18 App. D. C., 120. 


This act was amended in some respects and re-enacted in 
the act of July 1. 1902, 32 Stats., 617, which is the present 
existing law on the subject. These acts dealt with the sul>- 
ject in detail, both as to the assessment and collection of 
taxes, as to the stile of the property at public auction for 
default in payment of taxes and conveyance thereof to the 
purchasers at such sale. In other words, they provide in 
detail a specified method of procedure for the enforcement 
of the payment of taxes. The method specified in these acts 
did not include either a suit at law or a bill in equity under 
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which a personal judgment could be recovered against a 
delinquent taxpayer, and since they deal with the subject 
in detail, we have the right to assume that Congress did not 
intend to give to the taxing authorities any additional and 
extraordinary processes for the enforcement of the payment 
of taxes, and the mere fact that the method provided by law 
lms proven insufficient or futile does not create any right for 
the intervention of equity. 

The power of sale for delinquent taxes is an extraordi¬ 
nary one, and the courts have always held that the provisions 
of the statute with reference thereto must be strictly fol¬ 
lowed in making such sale, and we respectfully submit that 
it would be an unusual proposition, unsupported by author¬ 
ity, to hold that appellant is entitled to the assistance of a 
court of equity in the collection of its taxes simply because 
it has been unable to find a purchaser for the property at tax 
sale. 

The Supreme Court of the United States, in passing upon 
this proposition in the case of Meriwether vs. Garrett, 102 
U. S., 472, says: 

"The power of taxation is legislative, and cannot 
be exercised otherwise than under the authority of 
the legislature. 

‘‘Taxes levied according to law’ before the repeal of 
the charter, other than such as were levied in obedi¬ 
ence to the special requirement of contracts entered 
into under the authority of law’, and such as were 
levied under judicial direction for the payment of 
judgments recovered against the city, cannot be col¬ 
lected through the instrumentality of a court of 
chancery at the instance of the creditors of the city. 
Such taxes can only be collected under authority 
from the legislature. If no such authority exists, the 
remedy is bv appeal to the legislature, w’hich alone 
can grant relief.'• 

“The requirements of statutes regulating the mat¬ 
ter of sales of real estate for nonpayment of taxes 
must be strictly pursued in order to devest title from 
the ow’ner.” 

Kann vs. King, 25 App. D. C., 182. 

2s 
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In the cd>c of Board of Commissioners of Green Oounty 
V8 - Murphy, 107 N. C., 30, a bill was filed against the de¬ 
fendant asking for judgment against him for unpaid taxes 
le\ied upon his property, that said judgment he declared a 
lien on the real estate taxed, and that the property he sold 
in satisfaction thereof, and for general relief. This bill was 
demurred to on the ground that the court had no jurisdic¬ 
tion to entertain the action, and the demurrer was sustained. 
On appeal the Supreme Court of North Carolina said: 

1 here is no statutory provision that prescribes or 
allows the remedy intended hv this action. It is very 
dear that this action cannot he maintained, and we 

need not advert in detail to the numerous assignments 
of error/’ 


In 27 Encyd. of Law. 2d Ed., 7<S3, it is said: 

“Special means of collection provided by statute 
aic Usually ample, and often seemingly contemplate 
that no other remedies shall he pursued. Accord¬ 
ingly* the courts have shown little disposition to bring 
the general principles of common law or equity to 
the assistance of the taxing power in collecting its 
revenue. * * * It is generally true that a statutory 
mode of compulsory collection is exclusive, and where 
such remedy is provided an action cannot he main¬ 
tained either at law or in equity to enforce the pay¬ 
ment of taxes unless there is a statute expressly to 
that effect. The doctrine above stated is partly based 
upon the construction of the revenue laws ai a dis¬ 
tinct branch of the public law, and the consequent 
implied statutory prohibition upon the use of anv 
other remedy than that specified; and partly per¬ 
haps on that aversion to allowing cumulative' reme¬ 
dies which is characteristic of the common law. The 
jeason commonly assigned for it. however, is em¬ 
bodied in the proposition that taxes are not debts.” 

To the same effect is 37 Cyc., p. 1233. 
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An investigation of the authorities cited in support of the 
above text shows that the overwhelming weight of authority 
is in favor of the proposition that the legislative remedy is 
exclusive, and cannot be supplemented by court proceedings, 
even where the remedy provided by legislature is detective 
and insufficient. 

“A lien for taxes is legal in its nature and must 
he enforced in the manner provided by the statute. 
If the statute is defective, this is no ground for ex¬ 
tending equitable jurisdiction to such a case.” 

People vs. Biggins, 96 III., 481. 

The appellant is in no position in this case to claim the 

assistance of a court of equity to assist it in the collection 

of the taxes in question because the union station act ol 

1908 made no provision for its collection, because in its bill 

of complaint it has taken the position that the levy and 

method of collection of the taxes authorized to he imposed 

bv the union station act of 1908 was regulated and con- 
%/ 

trolled by the provisions of the general tax law of July 1, 
1902, on the subject, and it in fact proceeded in its attempt 
to collect the taxes by advertisement and sale as authorized 
by the tax law of 1902 (Ree., p. 5). 

: ' III. 

The Jurisdiction of the Equity Court Can Xot I>e Sustained 
Either on the Theory That the Taxes Levied in This Case 
Constitute a Lien upon the Property or Became a J)eht 
Against the Owner or Occupier Thereof Which Can Be 
Enforced by a Bill in the A at u re of a Creditors Suit. 

A. 

The question as to whether taxes when legally and prop¬ 
erly levied become a lien upon the property or a debt against 
the owner of the property, which can be collected out of 




liis personal estate in the same manner as other debts, is 
often one controlled by the language of the statute under 
which the assessment was made. 

There is no statute in force in the District of Columbia 

pro\iding either that the tax when properly assessed shall 

constitute a lien upon the property, or shall be considered as 

a debt against the owner of the proj>erty, collectible in the 

same manner as other debts, ami the weight of authority is 

to the effect that taxes when levied upon property shall not 

constitute a lien thereon, unless it is expressly so provided 

in the statute authorizing the lew. 

* 

Furthermore, we venture the assertion that no statute can 
!>e found in any jurisdiction in the United States where 
taxes, as such, are made a charge against and collectible 
from the mere tenant or occupier of the property. 

“Taxes are not a lien unless made so by express 
legislative authority.” 

Johnson r*. D. 0.. 6 Mackey, 21. 

‘To authorize a sale of lands for taxes a lien must 
exist, either created in terms by the statute itself 
or established by some official proceeding under the 
statute. Municipal corporations, it need hardly he 
said, have no authority to create liens by ordinance 
or otherwise, when none has been expressly conferred 
upon them. The general rule i< that taxes are not a 
lien unless expressly made so: and when liens are 
expressly created, they are not to be enlarged by con¬ 
struction.” 

2d Cooley on Taxation (3d ed.), p. 865 and 
citations. 

This question of taxes, constituting a lien upon the prop¬ 
erty. need not be pursued further in this ease because appel¬ 
lants case is not based upon the lien theory at all. Tt does 
not claim to have a lien upon the property upon which taxes 
have been assessed, the payment of which is sought to he 
enforced in this case, but its claim for relief is entirelv dif- 



ferent. Its bill is framed upon the theory that it is entitled 
to a personal decree, and the relief sought is a personal judg¬ 
ment against the ap|>ellee, who is occupying and using the 
property sought to be taxed under express authority of law. 
Even if taxes when assessed in the District of Columbia 

constituted a lien upon the property upon which it is levied, 
such lien would exist only as against the exact property on 

which the tax was levied, and that property alone could 
be subjected to the satisfaction of said lien. 

Corporation of Washington vs. Pratt, 8 Wheaton, 

681 . 


B. 


Taking up now the question as to whether a tax when 
levied is a debt for which the creditor has a right to appeal 
to the court to enable him to make collection, we find that 
the overwhelming weight of authority is to the effect that in 
the absence of statute, taxes, when levied upon rea lestate, is 
not a debt in the sense that the creditor may adopt the usual 
and ordinary processes of law to enable him to collect the 
debt. 

“It sometimes becomes a question whether a tax 
can be regarded as a debt in the ordinary sense of 
that term so that the ordinary remedies for the col¬ 
lection of debts can be applied to it. Tn general it 
will Ik? found that statutes imposing taxes make 
special provision for their collection, and do not, 
apparently, contemplate that any other will be neces¬ 
sary; but these may, nevertheless, fail; and the ques¬ 
tion then arises whether the tax must fail also or 
whether resort may l>e bad by the State to such rem¬ 
edies as would be available to individuals to enforce 
demands owing to themselves. But instances have 
occurred of tax laws which provided for laying the 
tax. but made no provision whatever for collection. 
In such case it may well l>e held that the legislature 
contemplated the enforcement of the tax by the ordi¬ 
nary remedies; and therefore, if the tax was assessed 





Against an individual, tli.it assumpsit or debt would lie 
for the recovery thereof. The same reasoning would 
support a proceeding in equity to enforce a lien for 
the tax when assessed, not against an individual, but 
against projierty: and some courts have gone so far 
as to hold that the imposition and assessment of a 
tax create a legal obligation to pay. upon which the 
law will raise an assumpsit, although the statute hrs 
given a special remedy. Tint in general, the conclu¬ 
sion has l>een reached that when the statute under¬ 
takes to provide remedies, and those given do not 
embrace an action at law. a common-law action for 
the recovery of the tax as a debt will not lie. The 
assessment of the tax, though it may definitely and 
conclusively establish a demand for the purposes of 
statutory collection, does not constitute a technical 
judgment: and the taxes are not ‘contracts between 
party and party, either express or implied; but they 
are the positive acts of the Government, through its 
various agents, binding upon the inhabitants, and 
to the making and enforcing of which their personal 
consent individually is not required.’ They do not 
draw interest, .as do sums of money owing upon con¬ 
tract; but only when it is expressly given. Thev 
cannot Ik> assigned as debts, or be proved in bank¬ 
ruptcy as such: nor. if uncollected, are they assets 
which can l>e seized by attachment or other judicial 
process, and subjected to the payment of municipal 
indebtedness. They are not the subject of set-oif. 
either on behalf of the State or the municipality for 
which they are imposed, or of the collector, or on 
behalf of the person taxed, as against such State, 
municipality or collector” (and citations). 

1 Cooley on Taxation (3d ed.). p. 17. 

In Lane County vs. Oregon, 7 Wall., 71, it was decided 
that the clauses in the several acts of Congress of 1 <S(32 and 
lSfl.3, making I nited States notes a legal tender for debts, 
have no reference to taxes imposed by State authority. The 
court said (p. 79): 

“We are the more ready to adopt this view, because 
the greatest of English elementary writers upon law, 



i:> 


when treating of debts in their various descriptions, 
gives no hint that taxes come within either; while 
American State courts, of the highest authority, have 
refused to treat liabilities for taxes as debts, in the 
ordinary sense of that word, for which actions of debt 
may l>o maintained 

‘‘The first of these cases was that of Pierce vs. The 
City of Boston, 3 Met., 0*20, in which the defendant 
attempted to set. off against a demand of the plaintiff 
certain taxes due to the city. The statute allowed 
mutual debts to Ik? set off. but the court disallowed 
the right to set off taxes. * * * the language of 

the court shows that taxes were not regarded as debts' 
within the common understanding of the word. 

“The second case was that of Shaw vs. Pickett, 20 
Vt.. 430, in which the Supreme Court of Vermont 
said. ‘The assessment of taxes does not create a debt 
that can be enforced by suit, or upon which a prom¬ 
ise to pay interest can he implied. It is a proceeding 
in invitum/ 

“The next case was that of the City of Camden vs. 
Allen, 2 Dutcher, 398. That was an action of debt, 
brought to recover a tax' by the municipality to which 
it was due. The language of the Supreme Court of 
New Jersey was still more explicit: ‘A tax in its es¬ 
sential characteristics.’ said the court, ‘is not a debt 
nor in the nature of a debt. A tax is an impost 
levied by authority of Government upon its citizens, 
or subjects, for the support of the State. It is not 
founded on contract or agreement. It operates in 
invitum. A debt is a sum of money due by a certain 
and express agreement. It originates in and is 
founded upon contracts express or implied.’ 

“These decisions were all made before the acts of 
1862 were passed, and they may have had some in¬ 
fluence upon the choice of the words used. Be this 
as it may, we all think that the interpretation which 
they sanction is well warranted.” 

In the case of Meriwether vs. Garrett, 102 U. S., 472, at 
page 513, the court said: 

“In the third place, we say that taxes previously 
levied, but not collected on the dissolution of the 



corporation, do not constitute its property, and in 
the absence of statu ton* authority they cannot l>e 
subsequently collected by a court of equity through 
officers of its own appointment, and applied to the 
payment of the creditors of the corporation. Taxes 
are not debts. It was so held by this court in the case 
of Oregon r*. Lane County, reported in 7th Wallace. 
Debts are obligations for the payment of money 
founded upon contract, express or implied. Taxes 
are ini)x>sts levied for the support of the Government, 
or for some special purpose authorized by it. The 
consent of the taxpayer is not necessary to their en¬ 
forcement. They operate in inritvm. Nor is their 
nature affected by the fact that in some States—and 
we believe in Tennessee—an action of debt may be 
instituted for their recovery. The form of procedure 
cannot change their character. (Citations.) Nor 
are they different when levied under writs of man¬ 
damus for the payment of judgments, and when 
levied for the same purpose by statute. The levy 
in the one case is as much by legislative authority 
as in the other. The writs of mandamus only require 
the ollieers of assessment and collection to ol>ev exist¬ 
ing law. In neither case are the taxc* liens u]x>n 
property unless made so by statute. (Citations.) 

* * * We are speaking of ordinary taxes author¬ 

ized for the support of Government, or to meet some 
special expenditure; and these, until collected—being 
mere imposts of the Government, created and com 
tinning only by the will of the legislature—have none 
of the elements of property which can be seized like 
debts by attachment or other judicial process and 
subjected to the payment of creditors of the dissolved 
corporation. * * * When they are collected, the 

moneys in the hands of the collecting officer may be 
i . • tile process of the courts, and applied bv 

their direction to the uses for which the taxes were 
levied: but until then there is nothing in existence 
but- a law of the State imposing certain charges upon 
persons or property, which the legislature may change 
postpone, or release, at any time before they are en¬ 
forced. * * * The courts cannot continue in force 
the taxes levied, nor levy new taxes for the payment 



of the debts of the corporation. The levying of taxes 
is not a judicial act. It has no elements of one. It 
is a high act of sovereignty, to he performed only by 
the legislature upon considerations of policy, neces¬ 
sity, and the public welfare. * * * Having the 

sole power to authorize the tax, it must equally possess 
the sole power to prescribe the means by which the 
tax* shall be collected, and to designate the officers 
through whom its will shall be enforced.” 

After quoting a number of authorities, the court said: 

“These authorities—and many others to the <ame 
purport might l>e cited—are sufficient to support what 
we have said, that the power to levy taxes is one which 
belongs exclusively to the legislative department, and 
from that it necessarily follows that the regulation 
and control of all the agencies by which taxes are 
collected must belong to it. * * * No Federal 

court, either on its law or equity side, has any in¬ 
herent jurisdiction to lav a tax for any purpose, or 
to enforce a lax already levied, except through the 
agencies provided by law. However urgent the ap¬ 
peal of creditors and the apparent hopelessness of 
their position without the aid of the Federal court, 
it cannot seize the power which belongs to the legisla¬ 
tive department of the State and wield it in their 
behalf.” 

To the same effect is Commissioners vs. National Bank, 
48 Kans., 501; Plymouth County vs. Moore, 114 Iowa, 700; 
Alexandria vs. Hey man, 85 La. Ann., 301; Detroit vs. Jepp, 
52 Mich., 458; State vs. Snyder, 139 Mo., 549; Hanson Co. 
vs. Gray, 12 S. I)., 124; Marve vs. Diggs, 98 Va., 749; Roch¬ 
ester vs. Bloss, 185 N. Y., 420; also 0 L. R. A., n. s., 694. 

For full brief on the question under consideration see case 
of Mar ion County vs. Woodburn Mercantile Co., 41 L. R. A., 
n. s., page 730. 

It is respectfully submitted that the equity court had no 
jurisdiction to entertain the appellants bill of complaint, 
and that no authority can l>e found in support of such a 

3s 



contention, except possibly in jurisdictions where the statute 
specifically declares that the tax when levied is a lien or a 
personal obligation or debt, enforcible in the same manner 
and by the same processes as other liens or personal obliga¬ 
tions. 

Counsel for appellant, in the fifth section of their brief, 
very frankly admit that it is inadvisable, if not inq>ossible. 
to have a side of the land upon which the tax sought to be 
enforced in this case was levied, because it is the property of 
the l nited States, and solely because of the exigencies of 
their case they seek to have this court hold that the tuxes 
levied l>ecame a personal obligation of the user of the Gov¬ 
ernments property. 

It does not seem to us necessary that this court should 
adopt, such an at surd conclusion in construing the union 
station act of 1903. And furthermore, it seems to us that 
the correct and reasonable interpretation of the act in ques- 
tion would l*? obtained by a ruling that the language of sec¬ 
tion 0 of said act merely meant that the Terminal Com¬ 
pany should not be relieved from paying taxes because of 
the large expenditure of money required in constructing a 
great public railroad station and viaduct, but that it should 
pay taxes upon such property owned by it. and included 
within the terminal area, as was subject to taxation in the 
District of Columbia in the same manner and to the same 
extent as other property in said District. 


Does the Statute of Limitations Apply to Any Portion of the 

Claim Sued on? 


The claim as sued on is for taxes for the years 1910. 1911. 
1912. and 1913. The 1910 tax was due and payable, ac¬ 
cording to law. in May, 1910, and the property was sold for 
default in payment of the taxes in March, 1911; and. in the 
same manner, the 1911 tax was due in May, 1911, and the 
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property was sold for default in March, 1912; and the tax 
for 1912 was due and payable in May, 1912, and the prop¬ 
erty was sold for default in March, 1913; the tax for the 
year 1913 was due in May. 1913, and the property was sold 
for default in March, 1914. 

As to some ot these taxes it therefore appears that they 
were due and payable more than three years l>efore the filing 
ot this suit, and as to some of them it appears that the period 
allowed by law to the property owner within which he can 
redeem his property from tax stile, to wit, two years from 
the date ot said sale, had not yet expired, and as to such 
taxes, if this proceeding is allowed to go on, it will have the 
effect of depriving the property owner of the absolute right 
to redeem his property, given him by the taxing statute. 

If the tax when levied is a debt, then the statute would 
begin to run from the time the debt is due and payable. We 
think the authorities hereinbefore referred to, however, es¬ 
tablish the fact that the taxes when levied are not debts. 
We think the authorities are also clear that in the absence of 
the statute, which is the case here, the tax when levied is not 
a lien. 

The provision of the law of limitations that applies on this 
subject is section 1265 of the Code, which, after enumerat¬ 
ing the period of limitations as to various causes of action, 
says ‘and no action the limitation of which is not otherwise 
specially prescribed in this section, shall be brought after 
three years from the time when the right to maintain such 
action shall have accrued.” 

Numerous authorities can l>e found supporting the prop¬ 
osition that the ordinary statute of limitations applies to the 
collection of debts. 

In the case of Metropolitan Railroad Company vs. District 
of Columbia, 132 U. S., 1, the Supreme Court held that the 
statute of limitations was applicable to suits brought by the 
statute, applicable to suits in assumpsit, was a good plea 
against such a suit brought by the District against the Rail- 




road Company to recover the cost of maintaining the surface 
of the street lietween the tracks, which the company by its 
charter was bound to maintain. 

In Bristol vs. Washington County, 177 l\ S., 133, the 
Supreme Court holds that it will follow the ruling of the 
courts of Minnesota, from which State the case came, to the 
effect that a personal property tax is a claim against the estate 
of the deceased owner of the property, payable as a debt 
against the estate, but that the statute of limitations ran 
against all such taxes if not sued for in six rears according 
to the State statute of limitations. 

“Where an action lies for the enforcement of taxes, 
the statute of limitations applies to bar the remedy 
after the statutory period.’’ 

Burlington rs. B. & M. H. Co.. 41 Iowa, 134. 

State rs. Yellowjacket S. M. Co., 14 Nevada, 

220 . 

State rs. Herman, 70 Mo., 420. 

We respectfully submit that the judgment appealed from 
should he affirmed. 

Respectfully submitted, 

GEORGE E. HAMILTON, 
JOHN J. HAMILTON, 

Attorneys for Appellee. 
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